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I. Appellant's Booming Lease and Booms and
Logs placed on leased premises were Property
for destruction of which appellant is entitled

to compensation under terms of Federal
Water Power Act 8

(1) Appellee's dam was constructed and is

maintained under license from Federal
Power Commission as authorized by
Federal Water Power Act, which pro-
vides each licensee shall be liable for all

damage occasioned to property of others.

While there is no specific allegation in

complaint that appellee's dam was con-
structed under Federal Power License,

since the law requires it, the presump-
tion is that a license was issued in the
form required by statute 10

(2) Appellant obtained its title and its right
to maintain boom in river from State of
Washington. While title held by the state

and its grantees in beds of navigable
streams is subordinate to public right of
navigation and subject to federal regu-
lation in the interest of interstate com-
merce, property for which Federal
Water Power Act guarantees compensa-
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tion is to be determined according to state

law, and it is within the power of Con-
gress to provide for compensation to such
property owners 13

(3) Booms and Logs placed on leased prem-
ises by appellant and destroyed by ap-
pellee without compensation were pri-

vate property under the law of State of

Washington 22

(4) Not only is appellant entitled to recover
under general provisions of Federal
Water Power Act guaranteeing compen-
sation for damage to property of others,

but also under specific provisions of Sec-

tion 27, protecting rights to the use of

navigable waters acquired under laws of

respective states 26

(5) The license issued to appellee under Fed-
eral Water Power Act and under which
it constructed and operates and main-
tains the dam which caused appellant's

damage is a legislative grant, which must
be strictly construed. Even if Federal
Government could have destroyed appel-

lant's property without compensation, it

not only has not extended that power to

licensees, such as appellee, but by the Fed-
eral Water Power Act has specifically

provided that compensation must be paid

for property taken or damaged 29

II. Appellee will contend that complaint does not

state cause of action, because it does not allege

that appellant has complied with Section 403,

Title 33, U. S. C. A 42

(1) While there is no specific allegation in

complaint that a permit for appellant's
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dam was obtained from Secretary of War,
if the law requires it the presumption is

that such permit was issued 43

(2) Federal Water Power Act does not con-

fine obligation to pay for damages caused

to propert.y of others to such structures

as are located in navigable waters with

»
permission of the Secretary of War under
Section 403, Title 16, U. S. C. A. As be-

tween private individuals such struc-

tures are property, regardless of whether
the Secretary of War issues a permit 45

(3) The Act of 1899, of which Section 403,

Title 33, U. S. C. A. is a part, was not

enacted by Congress for purpose of estab-

lishing any rule of property in various

states. The order to be entered by Secre-

tary of War under Section 403 is strictly

permissive, and does not affect the status,

as determined by state law, of property
located in beds of navigable streams 49

(4) Failure to comply with Section 403, Title

16, U. S. C. A. does not make one an out-

law, whose property can be destroyed
without compensation. It being merely a
regulatory statute, the Federal Govern-
ment is the only one who can raise the

question whether property in navigable
stream is maintained in violation of it.— 53

Conclusion 66
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IN THE

Winittii M^tt^

Circuit Court of Hppeate
FOR THE NINTH CIRCUIT

J. L. KANE,
Appellant,

vs. 1

) No. 8111
PUGET SOUND POWER & LIGHTf
COMPANY, a corporation,

Appellee.

Upon Appeal From the District Court of the United

States for the Eastern District of Washington,

Northern Division

BRIEF AND ARGUMENT FOR APPELLANT

STATEMENT OF THE CASE

The case comes to this court upon an appeal from

a judgment of dismissal following an order sustain-

ing a demurrer to the two causes of action con-

tained in the complaint, "upon the ground that

neither of said causes of action states facts suffici-

ent to constitute a cause of action." (Record 11-13).

ALLEGATIONS OF COMPLAINT

Stripped of legal verbiage the complaint alleges:



FIRST CAUSE OF ACTION

The plaintiff and appellant is a citizen and resi-

dent of the State of Washington, the defendant and

appellee of the State of Massachusetts, and the

amount in controversy exceeds the sum of Three

Thousand Dollars ($3,000), exclusive of interest

and costs (Record 2).

On October 30th, 1923, the Commissioner of Pub-

lie Lands of the State of Washington issued boom-

ing lease No. 701 to the Columbia Timber Products

Company, leasing certain unplatted first-class shore

lands (located as described in the complaint) to

the lessee for a term of ten years (or until October

30th, 1933). On January 4th, 1926, all the rights

of the lessee under said lease were duly and regu-

larly assigned to the plaintiff (Record 2)

In the fall and winter of 1930 and 1931 the Wash-

ington Electric Company constructed a dam in the

Columbia River at Rock Island, Washington, some

miles below said shore lands. The defendant Puget

Sound Power & Light Company is the successor in

interest and has assumed all the liabilities of the

Washington Electric Company (Record 3).

Before the construction of the dam by the de-

fendant and its predecessor the shore lands of the

plaintiff were covered by a large eddy in the river.

Logs and driftwood floating down the river were

drawn into the eddy and were caught and held by

a series of booms constructed and maintained on



said shore lands by the plaintiff and his predeces-

sor, the Columbia Timber Products Company. The

plaintiff and his predecessor had for a long time

been in the business of gathering said logs and

driftwood by means of said booms and of manu-

facturing the same into wood for the market of

the City of Wenatchee and adjacent territory. The

plaintiff was deriving large profits from said busi-

ness and if it had not been for the defendant rais-

ing the waters of the river and changing its current

the plaintiff would have continued in the business.

There is no other place on the river where booms

can be used for the purpose of conducting a business

of this kind, and defendant b}^ its actions made it

impossible to maintain said booms and conduct

said business, and the acts of defendant completely

destroyed plaintiff's booms and business of gather-

ing wood and other materials for the market (Rec-

ord 3, 4).

The dam constructed by the defendant and its

predecessor caused the water to back up to a height

of about six feet on plaintiff's shore lands and

changed the current of the river over plaintiff's

lands so as to divert the wood and logs away from

the booms (Record 3). By the construction of the

dam the usual rate of the current of the river at

the point where plaintiff maintained liis booms was

increased from 6V2 to 11 miles per hour. Logs and

driftwood that floated down the river could be suc-

cessfully caught and held by plaintiff's booms so

long as the river flowed over plaintiff's property



at its natural speed of 6I/2 niiles per hour, but the

dam so increased the speed and depth of the river

at this point that it caused a large part of the logs

and driftwood to pass plaintiff's booms and caused

the largest part of the logs and driftwood that were

gathered in the eddy and caught by the booms to be

swept out of the booms and down the river. Fur-

thermore, the construction of the dam so altered

the current of the river at the point v^^here plaintiff

maintained his booms that it was impossible for

the plantiff to float said logs to the place where the

plaintiff was prepared to cut and use them (Record

5, 6).

In the year 1932 plaintiff gathered in said booms

5,000 cords of logs and driftwood, of a value of

$20,000. On account of the changed water condi-

tions, due to the construction of defendant's dam,

plaintiff was prevented from using his said prop-

erty and converting said material into fire-wood

and other lumber material for the market, until

the latter part of September, whereas if the river

had been allowed to flow in a state of nature he

would have been able to gather, cut and market all

of said wood prior to that time. One-half of said

5,000 cords of wood were destroyed by fire on Oc-

tober 16th, 1932, causing a loss to plaintiff of

$10,000, and on account of the changed condition of

the river plaintiff was unable to reach the other

half and convert it into marketable wood before it

was swept away, causing a further loss to plaintiff

of $10,000 (Record 6, 7).
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On or about June 18th, 1933, the booms, to-

gether with about 20,000 cords of driftwood and

logs, of a value of $60,000, were swept down the

river, resulting in a loss to the plaintiff of $60,000,

and that plaintiff's business has been destroyed,

resulting in a total loss to plaintiff of $80,000

(Record 7).

SECOND CAUSE OF ACTION

Stripped of jurisdictional allegations and facts

common to the first cause of action, it is alleged

that the plaintiff, acting on behalf of all of the

creditors of plaintiff's assignor, the Columbia Tim-

ber Products Company, all of whom are residents

of the State of Washington, on the 21st day of

August, 1933, purchased all of the assets of said

company, including all claims for damages on ac-

count of injury to the leasehold mentioned in the

first cause of action. It is then alleged that on ac-

count of the increased speed and height of the

waters of the river as a result of the construction

of the dam, the booms erected by the Columbia

Timber Products Company were swept away and

destroyed on June 18th, 1933, causing a loss to the

plaintiff of $20,000 (Record 8-10).

SPECIFICATION OF ERRORS

I and II

The two errors formally assigned may be con-

sidered together. They present the single question

whether the complaint states facts sufficient to con-
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stitute a cause of action, and whether the judgment

of dismissal entered on the pleadings by the trial

court is contrary to the law (Record 16)

SUMMARY OF ARGUMENT
I. Appellant's Booming Lease and Booms and

Logs Placed on the Leased Premises were Prop-

erty for the Destruction of which Appellant is en-

titled to Compensation under the terms of the Fed-

eral Water Power Act.

(1) Appellee's dam was constructed and is

maintained under a license from the Federal
Power Commission as authorized by the Fed-
eral Water Power Act, which provides that

each licensee shall be liable for all damage oc-

casioned to the property of others. While there

is no specific allegation in the complaint that

appellee's dam was constructed under a Federal
Power License, since the law requires it the

presumption is that a license was issued in the

form required by statute.

(2) Appellant obtained its title and its right

to maintain the boom in the river from the

State of Washington. While the title held by
the State and its grantees in the beds of

navigable streams is subordinate to the public

right of navigation and subject to Federal
regulation in the interest of interstate com-
merce, property for which the Federal Water
Power Act guarantees compensation is to be

determined according to state law, and it is

within the power of Congress to provide for

compensation to such property owners.

(3) Booms and logs placed on the leased

premises by appellant and destroyed by ap-

pellee without compensation were private prop-
erty under the law of the State of Washington.



(4) Not only is appellant entitled to re-

cover under the general provisions of the Fed-
eral Water Power Act guaranteeing compensa-
tion for damage to the propei'ty of others, but
also under the specific provisions of Section

27, protecting rights to the use of navigable

waters acquired under the laws of the respec-

tive states.

(5) The license issued to the appellee under
the Federal Water Power Act, and under which
it constructed and operates and maintains the

dam which caused appellant's damage, is a leg-

islative grant, which must be strictly construed.

Even if the Federal Government could have- de-
stroyed appellant's property without compen-
sation, it not only has not extended that power
to licensees, such as appellee, but by the Water
Power Act has specifically provided that com-
pensation must be paid by licensees for prop-
erty taken or damaged.

II. Appellee will contend that the complaint

does not state a cause of action, because it does not

allege that appellant has complied with Section 403,

Title 33, U. S. C. A.

(1) While there is no specific allegation in

the complaint that a permit for appellant's
boom was obtained from the Secretary of War,
if the law requires it the presumption is that
such a permit was issued.

(2) The Federal Water Power Act does
not confine the obligation to pay for damages
caused to the property of others to such struc-
tures as are located in navigable waters with
permission of the Secretary of War, under Sec-
tion 403, Title 16, U. S. C A. As between pri-

vate individuals, such structures are property,
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regardless of whether the Secretary of War is-

sues a permit.

(3) The Act of 1899, of which Section 403,

Title 33, U. S. C. A. is a part, was not enacted
by Congress for the purpose of establishing any
rule of property in the various states. The order
to be entered by the Secretary of War under
Section 403 is strictly permissive, and does not

affect the status, as determined by state law,

of property located in the beds of navigable
streams.

(4) Failure to comply with Section 403,

Title 16, U. S. C. A. does not make one an out-

law, whose property can be destroyed without
compensation. It being merely a regulatory
statute, the Federal Government is the only one
who can raise the question whether property in

a navigable stream is maintained in violation

of it.

ARGUMENT

I, Appellant's booming lease and booms and

logs placed on the leased premises were property

for the destruction of which appellant is entitled

to compensation under the terms of the Federal

Water Power Act.

By the Federal Water Power Act Congress cre-

ated (June 10, 1920) the Federal Power Commis-

sion and clothed it with the power "to issue licenses

. . . for the purpose of constructing, operating and

maintaining dams, water conduits, reservoirs, power

houses, transmission lines or other project works

necessary or convenient for the development and

improvement of navigation, and for the develop-
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ment, transmission and utilization of power across,

along, from or in any of the navigable waters of

the United States ..." subject to certain provisos.

(Sec. 797, Chap. 12, Title 16 U. S. C. A.) (The

pertinent sections of the Federal Water Power Act

are quoted in the Appendix).

The act defines navigable waters as "those parts

of streams or other bodies of water over which

Congress has jurisdiction under its authority to

regulate commerce with foreign nations and among

the several states, and which either in their natural

or improved condition, notwithstanding interrup-

tions between the navigable parts of such streams

or waters by falls, shallows or rapids, compelling

land carriage, are used or suitable for use for the

transportation of persons or property in interstate

or foreign commerce, including therein all such in-

terrupted falls, shallows or rapids. ..." Sec. 796,

Title 16, U. S C. A.)

It will be assumed that the Columbia is one of

the navigable rivers of the United States. It being

one of the large and well known rivers, the courts

take judicial notice of its navigability. Arizona vs.

California, 283 U. S. 423; 75 L. Ed. 1154; United

States vs. Rio Grande, etc., Co., 174 U. S. 690; 43

L. Ed. 1136; Alabama Power Co. vs. Gulf Power

Co., 283 Fed 606; Mintzer vs. North American

Dredging Co., 242 Fed. 553 ; 245 Fed. 297 ; Harrison

vs. Fite, 48 Fed. 781.

Under the rule laid down in United States vs.
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Utah, 283 U. S. 64, 75; 75 L. Ed. 844, 849, there can

be no doubt of the navigability of the Columbia.

(1) Appellee's dam was constructed and is

maintained under a license from the Federal
Power Commission as authorized by the Fed-
eral Water Power Act, which provides that

each licensee shall be liable for all damage oc-

casioned to the property of others. While there

is no specific allegation in the complaint that

appellee's dam was constructed under a Federal
Power License, since the law requires it, the
presumption is that a license was issued in the
form required by statute.

The Federal Water Power Act required that

appellee obtain a license from the Federal Power

Commission for the construction, maintenance and

operation of the dam which the complaint alleges

was constructed by appellee, or its predecessor in

interest, across the Columbia River at Rock Island

in 1930-1931 and caused the damage to appellant in

1932-1933. Sections 797, 798, 799, 817, Title 16,

U. S. C A. ; Appalachian Electric Power Co. vs.

Smith, 67 Fed. (2d), 451, 454.

The act further provides that "each such license

shall be conditioned upon acceptance by the licensee

of all the terms and conditions of this chapter" and

"each such licensee shall be liable for all damages

occasioned to the property of others by the con-

struction, maintenance or operation" of the project

works constructed under the license. Sees. 797, 799,

803, Title 16, U. S. C. A.; Ford & Son vs. Little

Falls Fibre Co., 280 U. S. 369 ; 74 L. Ed. 483 ; United
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States vs. Central Stockholders Corporation, 52 Fed.

(2d) 322 at 332, 333 (9th C C. A.)

The Federal Power License, construed as it must

be, in accordance with the provisions of the Federal

Water Power Act, is a contract between the govern-

ment and the licensee for the construction, mainte-

nance and operation of the project "and when ac-

cepted the licensee is bound to comply with its con-

ditions." Alabama Power Co. vs. Gulf Power Co.,

283 Fed. 606, 615.

While the complaint does not allege that appellee's

dam was constructed under such a license, in view

of the fact that the appellee, or its predecessor, had

to comply with the strict requirements of the Fed-

eral statutes or be subject to heavy penalties, the

presumption arises that there was full compliance

with the statute. According to the maxim, ^^Omnia

presumimtur rite et solemnitur esse acta, donee pro-

betur in contrarium," until the contrary is proved,

or the circumstances of the case overturn the pre-

sumption, it is presumed that all things are done

in compliance with the law. C. N. O. & T. P. R. Co.

vs. Rankin, 241 U. S. 319, 327, 60 L Ed. 1022, 1026

;

Sun Printing & Publishing Co. vs. Moore, 183 U. S.

642, 649, 46 L. Ed. 366, 372; Maricopa & P. R. Co.

vs. Arizona, 156 U. S. 347, 39 L. Ed. 447; Knox
County vs. Ninth National Bank, 147 U. S. 91, 97,

37 L. Ed. 93, 95; Bank of United States vs. Dan^

dridge, 12 Wheat. 64, 69, 70, 6 L. Ed. 552, 554, 555.

Passing upon a similar question arising under the
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duty to issue bills of lading imposed upon carriers

by the Carmack Amendment to the Interstate Com-

merce Act, the Supreme Court of the United States

held that it will be presumed that such a duty was

complied with in the absence of an allegation in the

complaint that a bill was issued. Southern Pacific

Co. vs. Stewart, 245 U. S. 359, 62 L. Ed. 345; N. Y.

C. & H. R. R. Co. vs. Beaham, 242 U. S. 148, 61 L.

Ed. 210; C. N. 0. & T. P. R. Co. vs. Rankin, supra.

Quoting from the opinion of the court in South-

ern Pacific Co. vs. Stewart, supra:

''The Carmack Amendment requires the car-

rier receiving property for transportation be-

tween points in different states to issue a receipt

or bill of lading therefor, and makes the car-

rier liable to the lawful holders thereof for any
loss, damage or injury to such property. While
there is no specific allegation in the complaint
that such a bill of lading or receipt was issued,

as the law makes it the duty of the carrier to

issue the same, the presumption is that such
duty was complied with."

It is also the rule that reasonable inferences of

fact are admitted by a demurrer, inasmuch as the

court will give a liberal construction to a plead-

ing demurred to, so that facts constituting a

cause of action may be fairly gathered therefrom.

Section 285 Remington's Revised Statutes of Wash-

ington; Ankeny vs. Pomeroy Grain Growers, 170

Wash. 1, 5; 15 Pac. (2) 264; Johnson vs. Berg, 151

Wash. 363; 275 Pac. 721; State ex rel Hartley vs.



13

Clausen, 146 Wash. 588, 593; 264 Pac. 403; 49

Corpus Juris, page 436, Section 544.

In view of the provisions of the Federal Water

Power Act, under the rule of the foregoing cases, it

will be presumed that appellee's dam was con-

structed under a license from the Federal Power

Commission and that the license conforms to the

requirements of the Federal Water Power Act, in-

cluding the provision that the appellee shall be

liable for all damages occasioned to the property of

others.

(2) Appellant obtained its title and its right

to maintain the boom in the river from the State

of Washington. While the title held by the

state and its grantees in the beds of navigable

streams is subordinate to the public right of
navigation and subject to Federal regulation in

the interest of interstate commerce, property
for which the Federal Water Power Act guaran-
tees compensation is to be determined accord-

ing to state law, and it is within the power of
Congress to provide for compensation to such
property owners.

Title to the beds of rivers that were navigable at

the time the State of Washington was admitted

into the Union, became vested in the state. This

includes shore lands, which extend from the line

of ordinary high water to the line of navigability.

Article 17, Section 1, State Constitution; Section

7833 Remington's Revised Statutes of Washing-

ton; Port of Seattle vs. 0. & W. R. R, Co., 255 U.

S. 56, 65 L. Ed. 509 ; United States vs. Utah, supra.
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(For the applicable portions of the State Consti-

tution and statutes see Appendix).

The complaint alleges, and it is therefore ad-

mitted, that on October 30, 1923, the Commissioner

of Public Lands leased to the Columbia Timber

Products Company, to whose interests appellant has

succeeded, for a term of ten years, certain unplatted

first class shore lands located upon the Columbia

River in the State of Washington a few miles above

Rock Island, at which point the appellee or its pre-

decessor in interest constructed a dam in the years

1930 and 1931.

The lease of the shore lands in question was exe-

cuted by the State Commissioner of Public Lands

under the authority of Section 8004 and 8005 Rem-

ington's Compiled Statutes. (See Appendix).

The question to be determined is whether the

booms and logs belonging to the appellant and lo-

cated in that portion of the river flowing over shore

lands leased to him by the State of Washington

were "property", within the meaning of the Fed-

eral Water Power Act and the license issued to

appellee in pursuance thereof.

The title to the beds of navigable rivers retained

by the state upon its admission into the Union, and

the title subsequently conveyed by the state to in-

dividuals, is a qualified title, in that it is subordi-

nate to the public right of navigation and to the

power of Congress over navigable streams. United

States vs. Arizona, 295 U. S. 174; 79 L. Ed. 1371;
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United States vs. Chandler-Dunhar Water Power

Co., 229 U. S. 53, 57 L. Ed. 1063 ; Lewis Bluepoint

Oyster Co. vs. Briggs, 229 U. S. 82, 57 L. Ed. 1083

;

Gibson vs. United States, 166 U. S. 269, 41 L. Ed.

996; Port of Seattle vs. O. & W. R. R. Co., supra;

Hewitt-Lea Lhr. Co. vs. King County, 113 Wash.

431, 435, 194 Pac. 377. "This does not mean that

the jurisdiction of the national government in any

way destroys the title of the sovereign state."

Streckfus Steamers Inc. vs. Fox, 14 Fed. Supp. 312

at 316.

The Federal Water Power Act specifically re-

quires that in constructing improvements for the

benefit of navigation, the licensee shall compensate

property owners for property damaged as a result

of the construction, maintenance or operation of the

improvement. Sec. 802, 803, Title 16, U. S. C. A.

Even if, in the construction of an improvement

in the interest of navigation, such rights could have

been destroyed by the Federal Government without

compensation, it was within the power of Congress

to provide for compensation by third parties im-

proving the river under license from the govern-

ment. Ford & Son vs. Little Falls Fibre Co., supra;

Joslin vs Providence, 262 U. S. 668, 675, 676, 67 L.

Ed. 1167, 1174, 1175; Bank vs. Guthrie, 173 U. S.

528, 535; 43 L. Ed. 796, 799; United States vs.

Realty Co., 163 U. S. 427, 41 L. Ed. 215.

In two recent cases. Ford & Son vs. Little Falls

Fibre Co., 280 U. S. 369, 74 L. Ed. 483 and United
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States vs. Central StockJwlders Corporation, 52 Fed.

(2d) 322, 332, 333, both the Supreme Court and this

court, held that the Federal Water Power Act does

not authorize licensees of the Federal Power Com-

mission to impair rights recognized by state law

without compensation.

In the Ford case the Fibre Company was a ripar-

ian owner on the Mohawk River, above its conflu-

ence with the Hudson. At this point, three miles

above the Federal dam, it owned and maintained a

dam and water power for the development of power

for use in its factories. The petitioner (upon writ

of certiorari) procured from the Federal Power

Commission a license for a hydro-electric project

under the Federal Water Power Act. By the license

petitioner was granted permission to use surplus

water from the Federal dam for the development

of power at a plant to be constructed, and to place

and maintain flash boards on the crest of the dam

to raise the level of the water in the pool above the

dam approximately two feet.

The maintenance of the water at this higher level

resulted in materially raising the water at the tail

races of respondent's power plant, with a corre-

sponding reduction of the head of water and of the

power developed at respondent's dam. The court

below held that these acts of the petitioner con-

stituted, under the local law, an actionable wrong,

entitling the respondent to an injunction and dam-

ages. To avoid this liability the petitioner set up
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by its answer (1) that the Hudson and Mohawk
Rivers are navigable; (2) that all acts complained

of were done under license from the Federal Power

Commission and regulations of the Secretary of

War, under the Water Power Act; (3) that the acts

of the petitioner complained of were found by the

Federal Power Commission to be desirable and jus-

tified in the public interest for the pui'pose of im-

proving and developing the Hudson River for the

benefit of interstate commerce, and the petitioner,

acting under the license, was an agency of the Fed-

eral government in the exercise of its power to regu-

late commerce and navigation; (4) that it was with-

in the power of the Federal Water Power Com-

mission to order the improvement, and to find it to

be in aid of commerce and navigation; (5) that the

power of the Federal government with respect to

navigation is supreme, except in so far as it is sub-

ject to the constitutional requirement of compensa-

tion for property taken, and that the exercise of

the power by the petitioner did not amount to the

taking of respondent's property, for the reason

that respondent's land was not flooded; (6) that

any right the respondent had to have the water flow

in its natural manner is subordinate to the power

of the national government mth respect to naviga-

tion.

Holding against the contentions of the petitioner,

and finding that the respondent was entitled to an

injunction and damages, the United States Supreme

Court, speaking through Mr. Justice Stone, said:
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''Even though the rights which the respond-
ents here assert be deemed subordinate to the

power of the national government to control

navigation, the present legislation does not pur-

port to authorize a licensee of the Commission
to impair such rights recognized by state law,

without compensatio7i. Even though not im-
mune from destruction, they are, nevertheless,

an appropriate subject for legislative protec-

tion. (Citing cases.)

^^Especially is there reason for such protec-

tion where, as here, their sacrifice may he in-

volved in the grant of a valuable privilege to a

licensee.

"We think that the provisions of the act are
quite sufficient in themselves to save respond-
ents from any such appropriation of their water
power."

The court then quotes Section 799, 803c, 814 and

821 of Title 16, U. S. C. A., and continues:

"While these sections are consistent with the
recognition that state laws affecting the distri-

bution or use of water in navigable waters and
the rights derived from those laws may be sub-

ordinate to the power of the national govern-
ment to regulate commerce upon them, they
nevertheless so restrict the operation of the en-

tire act that the powers conferred by it on the

Commission do not extend to the impairment
of the operation of those laws, or to the extin-

guishment of rights acquired under them, with-

out remuneration."

United States vs. Central Stockholders Corpora-

tion, supra, involved a dispute between the national

government and certain individuals and corpora-

tions with reference to the waters of the San Joaquin
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Eiver and its tributaries. This court, holding that

the right to control navigable waters "is not a right

of property, but of sovereign power vested in the

Federal Government", citing ISIeiv Jersey vs. Sar-

geant, 269 U. S. 328 ; 70 L. Ed. 289, and discussing

the Ford case, says

:

''The Supreme Court held in the Ford case

in effect, that it was not the intention of Con-
gress to vest any portion of its sovereign poiver

in the permittee, and assuming that the gov-

erment might have exercised its control over

navigable streams by and through a permittee

under the Federal Water Poiver Act, that it

teas not the intention of the government so to

do. On the contrary, the general purpose of the

act was to permit what would otherwise be an
infringement of the rights of the Federal gov-

ernment and an interference with navigation,

requiring the permittee, however, to make due
compensation where the project involved the

taking of private property. To put it in another

tvay: the law expressly recognises all private

rights established and determined by the law of

the state, and expressly requires the permittee,

where it interferes tvith such rights, to compen-
sate the otuners therefor. . . . It seems absurd
to say that although Congress has expressly re-

quired its permittee to comvensate for damages
dne to its interference with private rights, the

fact that the government is required by its lease

to reimburse the permittee at the expiration of
the permit, authorizes the government to pre-

vent the ascertainment and payment by the per-

mittee of the damages Congress has required it

to pay.''

The nature and extent of the rights of a state and

the grantees of a state to the soil beneath the navi-
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gable waters of the state, is a matter of state law,

to be determined by the statutes and judicial deci-

sions of the state. Fox River Paper Co. vs. Rail-

road Commission, 274 U. S. 651, 656 ; 71 L. Ed. 1279,

1283.

Rules for the construction of instruments of title

are rules of real property, and the extent of the

property rights acquired under such instruments

is to be determined under the laAvs of the state in

which the property is located. Port of Seattle vs.

0. & W. R. R. Co., supra; United States vs. Cress,

243 U. S. 316, 320; 61 L. Ed. 746, 749; St. Anthony,

etc. vs. Water Commissioners, 168 U. S. 349; 42 L.

Ed. 497, 501; Shivehj vs. Bowlhy, 152 U. S. 1, 40;

38 L. Ed. 331, 346, 352.

In the Cress case, supra, the court said:

"The states have authority to establish for

themselves such rules of property as they may
deem expedient with respect to the streams of

water within their borders, both navigable and
non-navigable, and the ownership of the lands
forming their beds and banks, subject, how-
ever, in the case of navigable streams, to the

paramount authority of Congress to control the

navigation, so far as may be necessary, for the

regulation of commerce among the states and
with foreign nations."

In the Port of Seattle case the court said:

''Whether a conveyance made by the state

of land abutting upon navigable water does

confer upon the grantee any right or interest

in those waters, or in the lands under the same,

is a matter wholly of local law. Upon such
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questions the provisions of the constitution and
the statutes of the state, and the decisions of its

highest court are accepted by us as conclusive.
'

'

Improvements on submerged lands, when erected

under state authority, are the private property of

the owner, whether the fee in the submerged soil be

in the state or in the owner of the adjacent land;

and such structures pass by deed, descent and in-

heritance and bear the burden of taxation as all

other private property. Chelan Electric Co. vs.

Crooker Perry, 145 Wash. 178; 259 Pac. 382; 148

Wash. 353; 268 Pac. 1040; Sullivan Timber Co. vs.

Mobile, 110 Fed. 186, 194; Horner vs. Pleasants, 7

Atl. 691, 692; Weems, etc. Co. vs. Peoples etc. Co.,

214 U. S. 345, 355, 356 ; 53 L. Ed. 1024, 1029 ; 1 Farn-

Jiam on Waters, 551, 552, 569 ; U. S. vs. Pennsylvania

Salt Mfg. Co., 16 Fed. (2d), 476, 480; i^or^ & Son vs.

Little Falls Fibre Co., 280 U. S. 369, 74 L. Ed. 483;

United States vs. Central Stockholders Corporation,

52 Fed. (2d), 332, 333 (9th C. C. A.)

In United States etc. vs. Pennsylvania Salt Co.,

supra, the court said:

"... the construction, so far as above the
low water mark, belongs to the land owner.
So far as on land below low water mark, the
construction belongs to him because he con-
structed it as a licensee of the state. The con-
struction is property, but it is not landed prop-
erty. Above that line it is land ; below that line

it is not land. The construction is his prop-
erty, although bedded in the lands of the com-
monwealth, because the state has consented to

its construction."
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In the case of Chelan Electric Co. vs. Crooker

Perry, supra, the Electric Company sought to con-

demn a dock on Lake Chelan owned by Perry. The

Federal Power License required the Electric Com-

pany "to reconstruct, replace or otherwise com-

pensate the owner of any dock or landing place."

In the opinion on the appeal from the award of

damages (148 Wash, at 355) it is said:

"Upon the trial of this action wherein the

amount of damages was to be computed, it

appeared that part of the dock in question was
upon shore lands, and the balance of it rested

upon lands below the low water mark belonging

to the state government."

It was held that Perry was entitled to recover

for the dock, but not for land not owned by him

but by the state.

(3) Booms and logs placed on the Leased
premises by Appellant and destroyed by Ap-
pellee without compensation were Private Prop-
erty under the Law of the State of Washington.

In its first cause of action the appellant prays

for damages in the sum of $80,000, which it alleges

is the value of logs and driftwood collected during

the years 1932 and 1933 by its booms maintained

upon the shore lands leased from the state, which

were swept out of the booms and down the river

as a result of the change in the direction and speed

of the current of the river by the construction and

maintenance of appellee's dam, while in the second

cause of action appellant asks for damages in the
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sum of $20,000, wliicli it alleges is the value of the

booms swept away and destroyed in the year 1933.

The logs, driftwood and booms alleged to have

been destroyed were private property under the law

of the State of Washington.

In Harris vs. Johnson, 75 Wash. 291, 295, 134

Pac. 1048, it was held that "the bare possession, with

color of right, of anything of value, is property,

which may lawfully be bought and sold." And in

Butchers Benevolent Association vs. Crescent City

Livestock, etc. Co., 83 U. S. 36, 127, 21 L. Ed. 294,

"property embraces everything of exchangeable

value.
'

'

A private right of way is an easement in land,

for which compensation must be paid under the law

of eminent domain. Great Northern Ry. Co. vs. City

of Seattle, 180 Wash. 368; 39 Pac. (2nd) 999; Hum-
phrey vs. Krutz, 11 Wash. 152 ; 137 Pac. 806 ; United

States vs. Welch, 217 U. S. 333, 339; 54 L. Ed. 787,

789; Western Union Telegraph vs. Pennsylvania

Railroad, 195 U. S. 540, 570, 49 L. Ed. 323.

In Great Northern Ry. Co. vs. City of Seattle,

supra, it was held that franchise rights in a public

street are valuable property rights protected by

Article I, Section 16 of the State Constitution, the

court saying: "Appellant's rights under its fran-

chise were just as much property rights as if it had

owned the title in fee simple to the land occupied

by Jackson Street. The right to take or damage
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such a property right may be acquired only by

eminent domain."

In Great Northern vs. State, 102 Wash. 348, 173

Pac. 40, the court said that the constitutional pro-

vision was "intended to protect all the essential

elements of ownership which make property valu-

able."

In State ex rel Smith vs. Superior Court, 26

Wash. 278, QQ Pac. 385, the right of a property

owner to light, air and access were held valuable

property rights, and in Jacobs vs. Seattle, 93 Wash.

171, 160 Pac. 299, the right of a property owner to

clean pure air, without odor and ashes, was held to

be a valuable property right.

In Irwin vs. Lumber Company, 119 Wash. 158,

205 Pac. 424, fishing rights in the Columbia River

were held to be valuable property rights.

In Litka vs. Anacortes, 167 Wash. 259, 9 Pac.

(2nd) 88, riparian rights were held to be valuable

property rights, and in the case of State ex rel Wil-

son vs. Grays Harbor & P. S. Co., 60 Wash. 32, 110

Pac. 676, it was held that the preference right of

abutters to lease the harbor area lying in front of

tide and uplands, is property, or an interest in land

or "a contract right relating thereto, including any

leasehold interest therein", which is subject to con-

demnation for a railroad right of way.

A riparian owner's shore rights and rights of

access to and from his lands and to navigate the
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part of the river adjoining his land are property

rights, and subject as such to condemnation for

public use, without appropriation of the land itself.

State vs. Superior Court of Chehalis County, 48

Wash, 277, 93 Pac. 423.

In State vs. Superior Court of Pacific County,

102 Wash. 460, 173 Pac. 192, it was held that the

right of a lumber company to use a stream to float

timber to market was subject to condemnation by

a power company, if the condemnation would be of

benefit or advantage to the public.

In the recent case of City of Philadelphia vs.

Standard Oil Co., 12 Fed. Supp. 647, it was held that

the right of access to the navigable part of a river

is property.

Under the foregoing authorities the booms and

logs placed by appellant upon the shore lands leased

from the State of Washington were property pro-

tected by Article I, Section 16 of the State Consti-

tution. (See appendix.)

The rule is well established in the State of Wash-

ington that "liability in cases of this character does

not depend upon the degree of care or skill used to

prevent damage, but the liability is the same whe-

ther the damage is caused with or without negli-

gence, the reason being that for any physical injury

or direct invasion of property rights, damages are

recoverable under the provisions of our constitution

that no private property shall be taken or damaged
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for public or private use without just compensa-

tion having been first made." Hummel vs. Peter-

son, 69 Wash. 143, 124 Pac. 400 ; Farnandis vs. Great

Northern Ry., 41 Wash. 486, 84 Pac. 18; Wong Kee

Jun vs. Seattle, 143 Wash. 479, 255 Pac. 645; Jacobs

vs. Seattle, 93 Wash. 171, 160 Pac. 299; 100 Wash.

524, 171 Pac. 662; Irivin vs. J. K. Lumber Co., 119

Wash. 158; 205 Pac. 424; Knapp vs. Siegley, 120

Wash. 478, 208 Pac. 13.

In the Wong Kee case, in which all of its earlier

decisions are discussed, referring particularly to its

decision in Jorguson vs. Seattle, 80 Wash. 126, 141
Pac. 334, the court says: "Whenever property is

thus taken, voluntarily or involuntarily, by the sov-

ereign state, or by those to whom it has delegated

this sovereign power, the courts must look only to

the taking, and not to the manner in which the

taking was consummated."

(4) Not only is appellant entitled to recover

under the general provisions of the Federal

Water Power Act guaranteeing compensation
for damage to the property of others, but also

under the specific provisions of Section 27 pro-

tecting rights to the use of navigable waters

acquired under the laws of the respective states.

Sections 8004 and 8005 Remington's Compiled

Statutes of the State of Washington authorize the

State Commissioner of Public Lands to lease un-

platted shore lands for booming purposes for a

term of ten years (See appendix.) The complaint

alleges that booming lease No. 701 was issued Oc-
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tober 30, 1923, to the Columbia Timber Products

Company for a term of ten years, and that on Janu-

ary 4, 1926, appellant succeeded to all the rights of

the lessee thereunder. The alleged damage occurred

in October, 1932, and June, 1933.

The rights of appellant under this lease were not

affected by the reenactment of the statute in 1927.

Furthermore, vested rights were preserved by the

1927 statute (See Appendix.) The right to the use

of the waters of a stream for floating logs is a

property right, for which the owner is entitled to

compensation under the law of eminent domain.

State ex rel South Fork Log Driving Co. vs. Supe-

rior Court Pacific County, 102 Wash. 460, 466, 173

Pac. 192, wherein it is said:

"The Timber Company is in no different sit-

uation than any other landowner who has been
accustomed to use a highway which adjoins or
crosses his lands, and he is entitled to recover
damages pro tanto to the extent of his injury."

See also State vs. Superior Court for Chehalis

County, supra; Irwin vs. Lumber Co., supra; Litka

vs. Anacortes, supra; State ex rel Wilson vs. Grays

Harbor & P. S. Co., supra.

Section 27 of the Federal Water Power Act speci-

fically protects from destruction or appropriation

by a licensee such as appellee, without compensa-

tion, property rights of the nature of those held by

the appellant under its booming lease. Passing

upon a question of this kind in Ford & Son vs. Little
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Falls Fibre Co., supra, the Supreme Court of the

United States said;

"Section 10 (c) (title 16, U. S. C. A. Sec. 803
(c) provides that licensees 'shall be liable for

all damages occasioned to the property of others

by the construction, maintenance or operation'

of the licensed project, and by Sec. 27 (title 16,

U. S. C. A. Sec. 821) it is provided : 'Nothing con-

tained in this chapter shall he construed as af-

fecting or intending to affect or in any way to

interfere with the laws of the respective states

relating to the control, appropriation or distri-

bution of water used in irrigation, or for muni-
cipal, or other uses, or any vested right ac-

quired therein.' By Section 21 (Sec. 814, Title

16, U. S. C. A.), licensees are given the power of

eminent domain and authorized to conduct con-

demnation proceeding's in district or state courts

for the acquisition 'or the right to use or dam-
age the lands or property of others necessary

to the construction, maintenance or operation of

any dam . . . (or) . . . diversion structure . . .

in connection with an authorized project, which
the}^ are unable to acquire by contract. Bv Sec-

tion 6 (Sec. 799, Title 16, U. S. C. A.), all licenses

are required to be 'conditioned upon acceptance

by the licensee of all the terms and conditions

of this act.'

"While these sections are consistent with the

recognition that state laws affecting the distri-

bution or use of water in navigable waters and
the rights derived from those laws may be sub-

ordinate to the power of the national govern-

ment to regulate commerce upon them, they

nevertheless so restrict the operation of the en-

tire act that the poivers conferred by it on the

commission do not extend to the impairment of
the operation of those laws or to the extinguish-

ment of rights acquired under them without re-

muneration. We think tlie interest here assert-
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ed hy the respondents, so far as the laws of the

state are concerned, is a vested right acquired
under those laivs and so is one expressly saved
hy Section 27 from destruction or appropriation
hy licensees without compensation and that it

is one which petitioner, by acceptance of the

license under the provisions of Section 6, must
he deemed to have agreed to recognize and pro-

tect. Whether Section 21, giving to licensees

the power of eminent domain, confers on them
power to condemn liglits such as those of re-

spondents, and whether it might have been in-

voked by the petitioner in the present situa-

tion, are questions not before us."

(5) The license issued to the appellee under
the Federal Water Power Act, and under which
it constructed and operates and maintains the

dam which caused appellant's damage, is a leg-

islative grant, which must be strictly construed.

Even if the Federal Government could have
destroyed appellant's property without com-
pensation, it not only has not extended that

power to licensee, such as appellee, but by the

Water Power Act has specifically provided that

compensation must be paid for property taken
or damaged.

The booms and logs owned and maintained by the

appellant in that portion of the river flowing over

the shore lands leased from the State of Washington

were property under the law of that state and under

Article 1, Section 16 of the state constitution could

not be taken or damaged by the state or anyone to

whom it delegated that authority without compen-

sation.

The Fifth amendment to the Constitution of the

United States providing that private property shall
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not be taken for public use without just compensa-

tion operates exclusively in restriction of Federal

power. Fallbrook Irrigation District vs. Bradley,

164 U. S. 112, 158; 41 L. Ed. 369, 388; Tliorington

vs. Montgomery, 147 U. S. 490; 37 L. Ed. 252; Ex
parte Spies, 123 U. S. 131, 166; 31 L. Ed. 80, 86.

Riparian owners along the banks of navigable

streams are entitled to compensation, under the

Fifth Amendment, for property taken as a result

of raising the level and increasing the current of

a river. As to property bordering a navigable

stream the public easement of navigation is lim-

ited to the natural levels, widths and flow of the

stream and no easement in favor of navigation, be-

yond that provided by nature, can arise, except by

condemnation and payment of the appropriate com-

pensation required by the Fifth Amendment. U. S.

vs. C. B. & Q. R. R. Co., 82 Fed. (2d) 131, 134 (de-

cided by 8th Circuit Court of Appeals Feb. 10, 1936

;

Certiorari denied June 1, 1936, U. S. Supreme

Court Advance Opinions, ) ; U. S. vs. Wabasha-

Nelson Bridge Co., Fed. (2) (decided

by 7th Circuit Court of Appeals April 7, 1936, and

not 3^et reported) ; United States vs. Cress, 243 IT. S.

316; United States vs. Kelly, 243 U. S. 316; United

States vs. Lynah, 188 U. S. 445; United States vs.

Wheeler Township (C. C. A. 8) 66 Fed. (2d) 977,

984; Jacobs vs. United States (C. C. A. 5) 45 Fed.

(2d) 34, approved 290 U. S. 13, 16; Williams vs.

United States, 104 Fed. 50, affirmed 188 U. S. 485;

Heyward vs. United States, 46 Ct. Cls. 484, 52 Ct.
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Cls. 87, affirmed 250 U. S. 633; United States vs.

Rio Grande Irrigation Co., 174 U. S. 690, 702;

Wayne County vs. United States, 53 Ct. Cls. 417

affirmed 252 U. S. 574; Kincaid vs. United States,

37 Fed. (2d) 602, 607, approved Hurley vs. Kincaid,

285 U. S. 95, 103.

The United States can take property located in

the bed of a navigable stream for the purpose of

improving navigation, in the interest of interstate

commerce, without compensation for the reason that

property so located is subordinate to the right of

na^^gation held by the sovereign power in trust for

the public and therefore not protected by the Fifth

Amendment. U. S. vs. Chandler-Dunbar Water

Power Co., infra.

The fact that the dam was constructed in the in-

terest of navigation does not confer upon the Power

Company all of the rights of the Federal Govern-

ment. A similar question was before the court in

Hopkins vs. Clemson College, 221 U. S. 636 55 L.

Ed. 890. The defendant agricultural college, receiv-

ing state aid and invested with the powers of mu-

nicipal corporations, constructed a dyke upon state

owned lands along the Seneca River in the State of

South Carolina deflecting the river and eroding and

washing away plaintiff's land upon the opposite

bank. One of the points made was that the college

in constructing the dyke was prosecuting a govern-

mental function and therefore not subject to suit
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but, on this question, Mr. Justice Lamar, speaking

for the court, said

:

"The fee was in the state, but the corportion,

as equitable owner was in the possession, use
and enjoyment of the property. For protect-

ing the bottom land, the college, for its own
corporate purposes and advantages, constructed
the dyke. In so doing it was not acting in any
governmental capacity. . . . On principles of
justice and legal liability, the college is re-

sponsible to him (the plaintiff) if, for its own
benefit, and for protecting land which it held
and used, it built a dyke which resulted in tak-

ing or damaging the plaintiff's farm."

The appellee is a licensee of the United States.

It possesses only such power as may be granted

under the terms of the Federal Water Power Act.

The power to take without compensation property

of others, recognized as property by the laws of

the state in which it is located, is not only not

granted by the Federal Water Power Act but such

power is expressly withheld. This power was doubt-

less withheld by Congress because it was thought

that the recipient of such a valuable privilege from

the government should be required to compensate

those whose propert}^ is damaged or destroyed as a

result of the exercise of that privilege. Quoting

from the opinion of the United States Supreme

Court, speaking through Mr. Justice Stone, in the

recent case of Ford & Son vs. Little Falls Fibre

Co., supra:

**Even though the rights which the respondents

here assert be deemed subordinate to the power
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of the national government to control naviga-

tion, the present legislation does not purport to

authorize a licensee of the Commission to im-
pair such rights recognized by state law, with-

out compensation. Even though not immune
from destruction, they are, nevertheless, an ap-
propriate subject for legislative protection.

"Especially is there reason for such protec-

tion, where, as here, their sacrifice may be in-

volved in the grant of a valuable privilege to

a licensee."

United States vs. Central Stockholders, supra,

a case only recently decided by this court, involved

a dispute between the national government and cer-

tain individuals and corporations, with reference

to the waters of the San Joaquin River and its

tributaries. It was held that the right to control

navigable waters "is not a right of property, but

of sovereign power vested in the Federal Govern-

ment." Citing New Jersey vs. Sargeant, 269 U. S.

328; 70 L. Ed. 289, and discussing the Ford case,

Judge Wilbur, speaking for the court, said:

^^TJie Supreme Court held in the Ford case

in effect that it ivas not the intention of Congress
to vest any portion of its sovereign potver in

the permittee, and assuming that the govern-
ment might have exercised its control over navi-

gable streams by and through a permittee under
the Federal Water Poiver Act, tJiat it was not
the intention of the government so to do. On
the contrary, the general purpose of the act was
to permit what would otherwise be an infringe-

ment of the rights of the Federal Government
and an interference with navigation, requiring
the permittee, however, to make due compen-
sation where the project involved the taking of
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private property. To put it in another way: the
law expressly recognizes all private rights es-

tablished and determined by the law of the state,

and expressly requires the permittee, where it

interferes with such rights, to compensate the

owners therefor. ... It seems absurd to say
that although Congress has expressly required
its permittee to compensate for damages due
to its interference with private rights, the fact

that the government is required by its lease to

reimburse the permittee at the expiration of

the permit, authorizes the government to pre-

vent the ascertainment and payment by the per-

mittee of the damages Congress has required

it to pay."

Appellee's Federal Power License and the Federal

Water Power Act extend certain rights of the Fed-

eral Government to the appellee, to-wit, the right to

take or damage private property in the construc-

tion, maintenance and operation of the project

works. The license is a legislative grant. Statutes

granting such rights are strictly construed. The

rule is that only such rights and powers will he held

to have been granted as are expressly conferred by

the statute. The poiver possessed by the Federal

Government to take or damage property located in

the bed of a navigable stream, without compensa-

tion, is not expressly conferred, and is therefore

withheld. Darling vs. Newport News, 249 U. S. 540,

544; 63 L. Ed. 759, 763; Alaska S. S. vs. U. S., 259

Fed. 713 ; Leavenworth Ry. Co. vs. U.S., 92 U.S. 733

;

23 L. Ed. 634; U. S. vs. Arizona, 295 U. S. 174; 79

L. Ed. 1371; 59 Corpus Juris, Sec. 663, pp. 1121,

1122; Lusby vs. K. C. M. & B. R. R., 19 So., 239 at
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241 ; Neiv Jersey Zinc & Iron Co. vs. Morris Canal

Co., 15 Atl. 227; Wise vs. Yazoo City, 51 So. 453;

City of Louisville vs. Louisville Ry., 281 Fed. 353;

Syracuse Water Co. vs. City of Syracuse, 22 N. E.

381; Cumberland Gas Liglit Co. vs. West Va. & M.

Gas Co., 188 Fed. 585 ; Tracy vs. Borough of Kings-

bury, 122 Atl. 536; Conger vs. Pierce County, 116

Wash. 27; 198 Pac. 377; Central Union Telegraph

vs. Indianapolis Telephone Co., 126 N. E. 628; Hen-

derson vs. Young, 83 S. W. 583 ; New Jersey Inter-

state Bridge Co. vs. Jersey City, 118 Atl. 264; Love-

joy vs. City of Norwalk, 152 Atl. 210, 215 ; Gasaway

vs. City of Seattle, 52 Wash. 444; 100 Pac. 991;

Neitzel vs. Spokane International Ry., 65 Wash.

100; 117 Pac. 864; State vs. Superior Court Grant

Co., 64 Wash. 189 ; 116 Pac. 855 ; State vs. Superior

Court King Co., 68 Wash. 660; 124 Pac. 127; State

vs. Superior Court Walla Walla Co., 110 Wash. 506

;

188 Pac. 546; State vs. Superior Court Cowlitz Co.,

141 Wash. 71; 250 Pac. 466; City of Puyallup vs.

Lacey, 43 Wash. 110 ; 86 Pac. 215 ; State vs. Superior

Court Chelan Co., 36 Wash. 381; 78 Pac. 1011.

In the Newport News case, supra, the United

States Supreme Court said:

**It is unnecessary to cite the cases that have
affirmed so frequently that the construction of
public grants must be very strict."

In the Alaska Steamship Co. case, supra, the Fed-

eral District Court of New York said:

"Congress has unquestionably the power to
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declare what terms common carriers subject to

the Interstate Commerce Act and its amend-
ments may or may not insert in their bills of
lading, and it has done so from time to time.

For the purpose of this case we shall assume
that Congress can delegate this legislative power
to the Interstate Commerce Commission, hut
we shall expect to find such delegation in clear

and unmistakable language. Examination of the

statutes does not convince us that Congress had
any intention to confer upon the Commission
the right to prescribe the temis of the carriers'

bills of lading."

In Conger vs. Pierce County, supra, an action for

damages against two counties of the State of Wash-

ington for deflecting the current of the Puyallup

River against plaintiff's property, eroding it and

washing away plaintiff's buildings, the Supreme

Court of Washington said:

"By the legislative authority they (the coun-

ties) had a right to straighten the stream and
change the currents thereof, but that legisla-

tive authority did not absolve them from liabil-

ity for such damages as might directly result

from such improvements."

In the Lushy case, supra, the charter of the rail-

road authorized the surveying and laying out of a

route and the filing of a map for which route the

railroad was delegated the power of eminent domain.

Later an alternate route was selected, because of

difficulties encountered in the original, and the rail-

road attempted to invoke the power of eminent do-

main for the new line, which was denied as not
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having been specifically granted. The court stated

the general rule as follows:

''It will he well to recur for a moment to first

principles and remind ourselves that all grants

of power,—and pre-eminently grants of powers

of sovereignty,—to private corporations, are to

he strictly construed; that every douht as to

the proper construction of every such grant is

to he resolved against the grantee, and that to

quote the language of a great English judge,

widely borrowed and approved, 'silence is nega-
tion.'

"

The rule was stated as follows by the New Jersey

Court in the Islew Jersey Zinc Co. case, supra:

'*Where the state invests a corporation with
the sovereign prerogative of eminent domain,
for the purpose of enabling them to construct

and operate a public highway, and they take
land by force of their charter, or by any other
means than by grant, for the purpose of such
highway, it is manifest that the plain purpose
of the grant to them is not to give them capac-
ity, or invest them with power to take a fee, but
merely to give them power to acquire such an
easement in the land as will enable them fully

to accomplish the purposes for which they were
created. The plain design of the grant, in such
a case, is to enable them to acquire what they
require for the construction and successful op-
eration of their highway, but nothing more. The
title to the land taken remains, in such cases,

in the owner, subject only to such servitude as
the corporation has power to impose, and their

power in this respect is limited, as a general
rule, to such use of the land as may be reason-
ablv necessarv for a right of way. Taylor vs.

Railroad Co.,' 38 N. J. Law 28, 1 Redf. R. R.
270. Such grants, like all pahlic grants, are to he
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strictly construed. The grantee takes nothing
except what is plainly given either in express
terms or by necessary and unavoidable implica-

tion. What is not plainly given is to be under-
stood as withheld. Any ambiguity in the terms

of his grant will be fatal to his claim. To doubt
in such a case is to deny.''

The following is from the decision of the court in

Wise vs. Yazoo City, supra:

^^No power conferred on any corporation,

either private or municipal, is to be more strict-

ly construed than the power to exercise the

right of eminent domain. Thus, in 15 Cyc, p.

567, it is said: 'The power of eminent domain
being in derogation of the common right, acts

conferring it are to be strictly construed, and
are not to be extended beyond their plain pro-

visions. The right to exercise the power is

strictly limited to the purposes specified in the

statute conferring it. The proposed use of the

lands of the owner must be clearly embraced
within the legitimate object of the power con-

ferred. Where there is any doubt in regard to

the extent of the power, the land-otvner must
have the benefit of that doubt.' In Binney's
Case, 2 Bland (Md.) 129, it is said: 'The power
to condemn private property is a portion of the

eminent domain of the government, granted to

this body politic, which should never be exer-

cised by the government itself, but with great

caution and in cases most obviously for the pub-
lic good. When, as has been justly observed in

our country, the Legislature undertakes to give

away what is not their oivn, ivhen they attempt
to take the property of one man, which he has

fairly acquired, and the general law of the land
protects, in order to transfer it to another, even

upon a complete indemnification, it will natu-

rally be considered as an extraordinary act of
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legislation, ivhich ought to be viewed with jeal-

ous eyes, examined with critical exactness, and
scrutinized witli all the severity of legal exposi-

tion. An act of this sort deserves no favor. To
construe it liberally would he sinning against

the rights of property. In England it has been
said that all courts have, for obvious reasons,

at all times, construed such legislative enact-

ments most strictly.' In Lewis on Eminent Do-
main, Vol. 1, Sec. 388, the same rule of con-

struction is announced." . . .

''In the case of McElroy vs. Kansas City (C.

C.) 21 Fed. 260, Justice Brewer, in speaking
upon this subject says: 'In these days of enor-

mous property aggregation, where the power
of eminent domain is pressed to such an ex-

tent, and when the urgency of so-called public

improvements rests as a constant menace upon
the sacredness of private property, no duty is

more imperative than that of the strict enforce-

ment of these constitutional provisions intended
to protect every man in the possession of his

own.'' See, also, Ligare vs. City of Chicago,
139 111. 46, 28 N. E. 934, 32 Am. St. Rep. 179;
City of Waterhury vs. Piatt Bros. & Co., 75
Conn. 387, 53 Atl. 958, 60 L. R. A. 211, 96 Am.
St. Rep. 229.

"On a review of all the authorities there is

unanimity among them to the effect that the
power to exercise the right of eminent domain,
whether delegated to private or mvmicipal cor-

porations, is limited to the express terms or
clear implication of the statute authorizing its

exercise, and tvhere it is to be implied it can
only be implied in a case tvhere the implied
potver is indispensable to the effectuation of the

purpose granted by the express terms of the
statute."

'^
. . . Eminent domain rights are attributes
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of sovereignty, to te exercised hy the state with
great caution and only in cases of public neces-

sity. It is a power which sleeps in the bosom of
the state until aroused into activity by an act

of the Legislature. This high power is never
to be presumed to be confided to any public or
private body or corporation, however great mav
be the necessity for it to have and exercise such
power. When it is asserted by any person or
corporation, the state's assent must be clearly

given in legislative acts, and the subjects for

which it may be exercised specifically named."

In Cumherland Gas Light Co. vs. West Virginia

& M. Gas Co., supra., the court stated the rule that

franchises to private corporations are to be strictly

construed, and the grantees take nothing by implica-

tion against the body making the grant or against

other corporations, saying:

^^It is elementary laiv that legislative acts

granting franchises to private corporations are

to he construed strictly according to their terms.

Grantees in such acts take nothing by implica-

tion, either as against the power making the

grant, or against other corporations or indivi-

duals.

"The reasons for this settled rule are set

forth by the court in the leading case of Charles

River Bridge vs. Warren Bridge, 11 Pet.

420, 9 L. Ed. 773, where it is said by Chief
Justice Taney:

" 'The object and the end of all government
is to promote the happiness and prosperity of

the community by which it is established, and
it can never be assumed that the government
intended to diminish its power of accomplish-

ing the end for which it was created; and in a
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country like ours, free, active and enterprising,

continually advancing in numbers and wealth,

new channels of communication are daily found
necessar}^ both for travel and trade, and are es-

sential to the comfort, convenience, and pros-

perity of the people. . . . The continued existence

of a government would he of no great value, if,

by implications and presumptions, it was dis-

armed of the poivers necessary to accomplish
the ends of its creation, and the functions it was
designed to perform., transferred to the hands
of privileged corporations. The rule of con-

struction announced by the court was not con-

fined to the taxing power, nor is it so limited in

the opinion delivered. On the contrarj^, it was
distinctly placed on the ground that the inter-

ests of the community Avere concerned in pre-

serving, undiminished, the power then in ques-

tion; and whenever any power of the state is

said to be surrendered, or diminished, whether
it be the taxing power, or any other affecting

the public interest, the same principle applies,

and the rule of construction must be the same.' "

Upon a similar question the Supreme Court of

the United States in Leavenworth Railway Co. vs.

United States, supra, said:

'

' This grant was made for the purpose of aid-

ing a work of internal improvement, and does
not extend beyond the meaning and intent ex-

pressed in it. It should be neither enlarged by
ingenious reasoning, nor diminished by strained
construction. The construction must be reason-
able and such as will give effect to the intention
of Congress. This is to be ascertained from
the terms employed, the situation of the parties
and the nature of the grant. If these terms are
plain and unambiguous, there can be no diffi-
culty in interpreting the Act, but if they admit
of different meanings,—the one of extension,
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and the other of liynitation,—they must he ac-

cepted in a sense most favorable to the grantor.

And if a right be asserted against the Govern-
ment, it must be so clearly defined that there

can be no question of the purpose of Congress
to confer it. In other words, what is not given
expressly, or b}^ necessary implication, is with-
held."

The Federal Water Power Act does not expressly

grant to licensees under the Act the potver to take

property located in the beds of navigable rivers,

without compensation. It not only does not expressly

grant that authority, but, on the contrary, ex-

pressly withholds it, because it provides that li-

censees '^ shall be liable for all damages occasioned

to the property of others by the construction, main-

tenance or operation of the project works.''

II. Appellee will contend that the complaint does

not state a cause of action, because it does not allege

that appellant has complied with Section 403, Title

33, U. S. C. A.

The act of Congress enacted March 3, 1899, which

is Section 403, Title 33, U. S. C. A., provides in

part

:

"The creation of any obstruction not affirm-

atively authorized by Congress, to the navigable

capacity of any of the waters of the United
States is hereby prohibited ; and it shall not be

lawful to build or commence the building of

any wharf, pier, dolphin, boom, weir, break-

water, bulkhead, jetty or other structures in any
. . . navigable river or other water of the United
States outside established harbor lines, or where
no harbor lines have been established, except on
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plans recommended hy the Chief of Engineers,

and autlioiized by the Secretary of War. . .

"

The appellee argued below, and doubtless will

present the same argument here, that the *' court

mil take judicial notice of the navigable character

of the Columbia River", that the appellant violated

Section 403 "by constructing booms without Fed-

eral permission", and that appellant, "having vio-

lated a positive statute, has no cause of action."

The contention is contrary to the law as declared

by decisions of the Supreme Court of the United

States. In justice to the lower court it should be

said that those decisions were not found in time to

be presented on the argument below.

(1) While there is no specific allegation in

the complaint that a permit for appellant's boom
was obtained from the Secretary of War, if the

law requires it, the presumption is that such a

permit was issued.

The act of March 3, 1899, as amended by the

Act of March 3, 1911, imposes specific penalties

upon the persons doing prohibited acts. Section 406,

Title 33, U. S. C. A., which was Section 12 of the

Act of 1899, and Section 403a, Title 33 U. S. C. A.,

which was Section 292 of the Act of March 3, 1911.

(See Appendix.)

If the appellant's boom fell within the require-

ment of the Act of March 3, 1899, then appellant

had to comply therewith or be subject to heavy

penalties. Under such circumstances, until the con-
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trary is proved, or the circumstances of the cases

overturn the presumption, it is presumed that all

things are done in compliance with the law. This is

under the maxim, ^'Omnia presumuntur rite et sol-

emnitur esse acta donee prohetur in contrarium/^

Until the contrary is proved, or the circumstances of

the case overturn the presumption, it is presumed

that all things are done in compliance with the law.

The Supreme Court of the United States has held

that, in the absence of an allegation in the com-

plaint, it will be presumed that such a duty was com-

plied with. Southern Pacific Co. vs. Stewart, supra;

N. Y. C. & H. R. R. Co. vs. Beaham, supra; C. N.

0. & T. P. R. Co. vs. Rankin, supra; Sun Printing,

etc., Co. vs. Moore, supra; Maricopa & P. R. Co. vs.

Arizona, supra; Knox County vs Ninth National

Bank, supra; Bank of United States vs. Dandridge,

supra.

Also under the rule that in determining whether

a complaint states a cause of action, every reason-

able inference will be resolved in favor of sustain-

ing the complaint, the lower court should have

presumed that the appellant had complied with any

applicable provisions of the federal statutes con-

cerning the location of the booms, alleged to have

been improperly destroyed. Section 285 Reming-

ton's Revised Statutes of Washington; Ankeny vs.

Pomeroy Grain Growers, supra; Johnson vs. Berg,

supra; State ex rel Hartley vs. Clausen, supra; 49

Corpus Juris, page 436, Sec. 544.
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(2) The Federal Water Power Act does

not confine the obligation to pay for damages
caused to the property of others, to such struc-

tures as are located in navigable waters, with

permission of the Secretary of War, under Sec-

tion 403, Title 16, U. S. C. A. As between pri-

vate individuals such structures are property,

regardless of whether the Secretary of War
issues a permit.

If the appellant did not obtain permission of the

Secretary of War to erect and maintain his boom in

the Columbia River, his failure in that respect did

not affect the status of the boom, and the logs col-

lected in it, as property entitled to protection under

the Federal Water Power Act, since property rights

are governed by state, rather than by federal law,

and under state law the boom and logs were prop-

erty. When appellee accepted its license from the

Federal Power Commission under the Federal

Water Power Act, its agreement to compensate the

appellant for all damages occasioned to his prop-

erty by the construction, maintenance and opera-

tion of the licensed project, was in no way depend-

ent upon whether appellant's property was main-

tained at this location under authority from the

Secretary of War.

It is true that the public right of navigation is

the dominant right, and the title of the ovnier of

land underlying navigable waters is subject thereto,

to the extent that such submerged lands and im-

provements located thereon, may be taken by the

Federal Government in aid of navigation, without
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compensation to the owner for property maintained

thereon. A taking or damaging of such submerged

lands and improvements thereon by the Federal

Government for purposes of navigation, does not

amount to a taking of property for public use, with-

out compensation, within the meaning of the Fifth

Amendment to the Federal Constitution, United

States vs. Chandler-Dunhar Water Power Co., 229

U. S. 53; 57 L. Ed. 1063; Lewis Bluepoint Oyster

Co. vs. Briggs, 229 U. S. 82; 57 L. Ed. 1083; Green-

leaf Johnson Lbr. Co. vs. Garrison, 237 U. S. 251

;

59 L. Ed. 939; Scranton vs. Wheeler, 119 U. S. 141;

45 L. Ed. 126 ; Hewitt-Lea Lhr. Co. vs. King County,

113 Wash. 431, 435; 194 Pac. 377.

But the appellee is not the Federal Government,

nor has all the power of the Federal Government

been conferred upon it. The question whether the

appellant complied with Section 403 is wholly im-

material, because if the appellee possessed the power

held by the Federal Government, to take and dam-

age without compensation, structures located in the

beds of navigable streams, it could take or damage,

without compensation, structures located under per-

mits from the Secretary of War, as well as struc-

tures located without such permits.

In United States vs. Chandler-Dunhar Water

Power Co., supra, the Power Company had con-

structed its improvements under permits from the

Secretary of War, issued under the Acts of 1890

and 1899, and it contended that the same were pri-
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rate property, for which it was entitled to compen-

sation from the Federal Government under the Pifth

Amendment to the Constitution. Answering this

argument, the court says:

"That it did not thereby acquire any right to

maintain these constructions in the river longer

than the Government should continue the li-

cense, needs no argimient. They were placed in

the river under a permit which the company
knew was likely to be revoked at any time. The
suggestion by counsel that the Act of 1909 (the

statute authorizing the improvement of the

river by the Federal Government) contemplated
that the owner should be compensated, not only
for the tangible property, movable or real, but
for its loss, if damaged by the discontinuance

of the company's license and its exclusion from
the right to use the water power inherent in the

falls and rapids for commercial purposes, is

without merit. The provisions of the act in

respect of compensation, apply only to compen-
sation for such property as shall he held pri-

vate property taken for public use. Unless,

therefore, the ivater power rights asserted by
the Chandler-Dunbar Company are determined
to be private property, the court below was not
authorized to award compensation for such
rights/'

The court holds that in a case between a party

maintaining a structure in a stream, and the Federal

Government improving the stream for navigation,

such structure is not private property, because it

is located there under sufferance from the Govern-

ment, the removal of which the Government can re-

quire at any time. That this is the basis for the de-
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cision is shown by the following quotation from the

court's opinion:

"Upon what principle can it be said that, in

requiring the removal of the development works
which were in the river upon sufferance, Con-
gress has taken private property for public use
without compensation?"

While in the Chandler-Dunbar case the Supreme

Court held that water power rights in a navigable

river are not private property, as against the Fed-

eral Government, in the very recent case of Ford &
Son vs. Little Falls Fibre Co., 280 U. S. 369; 74 L.

Ed. 483, such rights are held to be private property

as against a power company improving the river

under a license from the Federal Power Commis-

sion.

Appellant's boom and the logs collected in it,

could be destroyed by the Federal Government,

without compensation, regardless of whether ap-

pellant held a permit from the Secretary of War. If

appellant had held a permit from the Secretary of

War, it seems to be admitted by the appellee that

appellant's boom could not have been destroyed by

the appellee, without compensation. But, as the

Chandler-Dunbar case holds the permit would not

make the boom private property, as between the

Government and the appellant, there is no reason

why it would have a greater effect, as between the

appellant and the appellee. The point is that, as

between private individuals, the permit has nothing

to do with making structures located in a navigable
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river property. With or without a permit appel-

lant's boom could be taken and destroyed by the

Federal Grovermnent, without compensation, but pri-

vate parties do not have the same power as the Fed-

eral Government, unless such powers are expressly

granted by Congress. Where do we find any grant

of such powers? A grant of a sovereign right, like-

wise legislative grants, are strictly construed against

a grantee. The Federal Water Power Act not only

contains no such grant of express power, but speci-

ficall}^ requires that licensees shall pay for dam-

ages to property.

(3 ) The Act of 1899, of which Section 403,
Title 33, U. S. C. A,, is a part, was not enacted
by Congress for the purpose of establishing any
rule of property in the various states. The
order to be entered by the Secretary of War
under Section 403 is strictly permissive, and
does not affect the status, as determined by
state law, of property located in the beds of
navigable streams.

The power of the states with respect to navigable

water is plenary, until the Federal Government sees

fit to exercise its constitutional prerogative. Prior

to the enactment of the Act of Congress of Sep-

tember 19, 1890 (of which the Act of March 3, 1899,

is amendatory), the laws of the individual states

controlled the construction and maintenance of

structures in navigable streams.

The 1890 statute proMbited obstructions to the

navigable capacity of streams "unless affirmatively

authorized by law." The 1899 statute,—for the pur-
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pose of making mere state authorization inade-

quate, changed this to read: ''Unless affirmatively

authorized by Congress." A further provision was

added by the 1899 amendment, authorizing the Sec-

retary of War to determine in particular cases,

what constitutes an unreasonable obstruction. Wis-

consin vs. Illinois, 278 U. S. 399 ; 73 L. Ed. 426, 432

;

Lake Shore etc. Railroad vs. Ohio, 165 U. S. 365;

41 L. Ed. 747; Section 403, Title 33, U. S. C. A.

Even if Section 403 is applicable to the location

of a boom upon shore lands belonging to and leased

by the appellant from the State of Washington, the

instant case is one in which, as between appellant

and appellee, the shore lands, the boom located

thereon, and the logs collected in the boom, are

property under the law of the State of Washington.

Ford & Son vs. Little Falls Fibre Co., supra; U. S.

vs. Chandler-Dunhar Water Poiver Co., supra;

United States etc. Co. vs. Pennsylvania Salt Co.,

supra; Section 8004, 8005 R. C. S. of Washington;

Chelan Electric Co. vs. Crooker Perry, supra; State

ex rel South Fork Log Driving Co. vs. Pacific

County, supra. If there is anything lacking, it is

only a finding by the Secretary of War that ap-

pellant's property does not constitute an obstruc-

tion to navigation.

In International Bridge Co. vs. State of New
York, 254 U. S. 136; 65 L. Ed. 176, it is said "the

act (March 3, 1899) does not make Congress the

source of the right to build, but assumes that the
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right comes from another source; that is, the

State."

The statute was not enacted by Congress for the

purpose of establishing any rule of property in the

various states. "On the contrary", as said with

respect to a similar question in Chiffey-Gillespie Oil

Co. vs. Wright, 281 Fed. 787, "the act is a crim-

inal statute intended to operate, not on the con-

veyance itself, but upon the person or persons doing

the prohibited act."

The order to be entered by the Secretary of War
under Section 403 is strictly permissive and regu-

latory in character. It is not even an authoriza-

tion by paramount authority to locate or maintain

the obstruction. It is nothing more than a finding

and declaration that the structure will not be detri-

mental to navigation, and for that reason the Fed-

eral Government has no objection. Standing alone,

a regulation of this kind by the Federal Govern-

ment, does not supersede the control of the states

over their navigable waters and lands under the

same. As to land in the bed of a navigable stream,

the paramount authority is in the state, and when

the state has granted permission to place a struc-

ture upon lands owned by it, the improvement is

the property of the party who put it there. Chelan

Electric Co. vs. Crooker Perry, supra; Cummings

vs. Chicago 188 U. S. 410; 47 L. Ed. 525; U. S. vs.

Pennsylvania Salt Mfg. Co., 16 Fed. (2d) 476, 480;

Hulhard vs. Fort, 166 Fed. 987; United States vs.
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Hurley, 63 Fed. (2d) 137; Colt vs. Lincoln County

Commissioners, 61 N. E. 5, 9; Wilson vs. Hudson
Water Co., 76 Atl. 560; 45 Corpus Juris, Sec. 23, p.

525.

The Attorney General has rendered an opinion

that "Congress did not by this section undertake to

assume control over navigable streams, to such ex-

tent as to deprive the state in which such stream is

situated, of all jurisdiction thereover. The statute

only in effect provides that under the circumstances

described, the Secretary of War may withdraw all

objections on the part of the United States to the

location of the structures mentioned." 27 Opinions

Attorney General, 327.

In the case of Appalachian Electric Power Co. vs.

Smith, 67 Fed. (2d) 451, 454 (4th CCA), the Power

Company sought to enjoin the members of the Fed-

eral Power Commission against interference with

the construction of a power project in the New
River. The Commission had granted complainant

a license, subject to certain conditions, which the

Power Company refused to accept. This action

was then brought by tlie Power Company to enjoin

interference with construction of the project with-

out a license. Denying relief, the court says:

"Violation of Section 10 of the Act of March
3, 1899 (Section 403) which forbids the erec-

tion of any structure which will impair the

navigability of any of the navigable waters of

the United States, is made a misdemeanor ; and
it is the Attorney General who is authorized
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to institute proceedings to secure removal of

structures or part of sti'uctures erected in vio-

lation of the section. Act of March 3, 1899, Sec-

tion 12 (33 U. S. C. A., Section 406). Action
to prevent the erection of the proposed struc-

ture teas to be apprehended, therefore, not from
the defendants, hut from the Attorney General
or the Secretary of War; and suit to prevent
such action must have been directed against

them and not against the defendants/'

(4) Failure to comply with Section 403,
Title 16 U. S. C. A. does not make one an out-

law whose property can be destroyed without

compensation. It being merely a regulatory

statute, the Federal Government is the only

one who can raise the question whether prop-

erty in a navigable stream is maintained in vio-

lation of it.

The appellee will contend that, the complaint

being silent upon the subject, it will be presumed

appellant did not secure a permit for its boom, as

required by Section 403, and that for this reason

the boom and the logs collected therein were out-

laws, which could be destroyed by appellant with-

out compensation.

This same question came before the Supreme

Court in Gring vs. Ives, 222 U. S. 365; 56 L. Ed.

235, from which the court quotes at length in its

opinion in Greenleaf Johnson Lbr. Co. vs. Garrison,

237 U. S. 251 ; 59 L. Ed. 939. Quoting what the court

says about this decision in the Gring case in the

Greenleaf Johnson Lbr. Co. case:

"A marine railway was constructed under
state authority and had been in existence for
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eighteen j^ears, but projected beyond a harbor
line subsequently established by Congress. It

was run into recklessly and injured by a tug
boat, and in defense of an action for the injury

the fact of the projection beyond the harbor
line was set up.

''The defense was rejected. The lower court

decided that even if the railway had been erect-

ed illegally, and even if it was a public nuis-

ance, the tug boat was not authorized to run
into it unnecessarily and negligently, as the

evidence tended to show. The case was brought
here, a federal question being based on the act

of Congress under which the harbor line over
which the marine railway projected was estab-

lished. The question was pronounced frivolous

and the writ of error dismissed.

"The contention of the tug boat owner was
practically that the railway was an outlaw, sub-

ject to be destroyed by anybody, although it

had been erected under authority of the state,

and its existence indulged by the Secretary of

War. Manifestly, the contention was without
an}^ merit whatever, as was said by the court,

and there was no implication ... of the want
of power in the Secretary of War to have or-

dered the railwa.y removed, if he had thought
it in the interest of commerce to have done so."

In Gring vs. Ives the court sustained the argu-

ment of the plaintiff and defendant in error that

"even granting a railway in navigable water is ab-

solutely without warrant of law and therefore a

nuisance and subject to abatement, the parties can-

not recklessly or wantonly injure it, for it is still

private property and entitled to this degree of pro-

tection.
'

'
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The appellee will attempt to distinguish Gring vs.

Ives, on the ground recovery in that case was based

upon negligence, whereas appellee constructed its

dam under a license from the Federal Government.

It makes little difference which horn of the dilemma

appellee takes. If the Federal Water Power Act

were not in existence appellee would be liable under

the doctrine of Gring vs. Ives. The rule of that

case becomes no less applicable because Congress has

passed a statute requiring that parties constructing

dams in navigable streams shall pay for damages

occasioned to the property of others.

The Circuit Court of Appeals of the Fourth Cir-

cuit passed upon a similar question in Converse vs.

Portsmouth Cotton Oil Refining Co., 281 Fed. 981

(certiorari denied 260 U. S. 724; 67 L. Ed. 482).

It was there held that the unlawfulness of a struc-

ture in a navigable stream, because of failure to

obtain the permit required by Section 403, is purely

a question between the United States and complain-

ant, and therefore is not a defense to a suit between

private individuals.

The facts in Converse vs. Portsmouth Cotton Oil

were that the Refining Company owned a tract of

land on Paradise Creek in Virginia, where it had

an extensive plant and carried on a large business.

Its operations required the use of large quantities

of water, which it obtained from the creek, for

which purpose it maintained a structure in the

creek "built to support the intake pipe, (which
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structure) was of inconsiderable size and was so

located as not to impede in the least the na\dgation

of the creek." The evidence was that Paradise

Creek was a small tidewater stream, which flowed

into the southern branch of Elizabeth River, and

that it had been navigable for small vessels, draw-

ing up to around five feet of water, for some dis-

tance above complainant's property, and was in fact

used by such vessels more or less frequently.

In 1919 the United States government entered

into a contract with the defendant for the dredging

of the navy yard at Norfolk, Virginia. During the

progress of this work a great deal of mud and other

material escaped from the dumping grounds desig-

nated by the government in its contract, into Para-

dise Creek, polluting its waters and destroying its

navigability, with the result that the complainant

was unable to secure the necessary water to run its

plant.

This action was brought to restrain the defend-

ants from continuing to allow the dredged material

to get into the creek, and to recover the damages

already suffered. The case was referred to a special

master, who awarded damages to the plaintiff in

the sum of $8,753.56 and recommended other relief.

It was contended "that complainant cannot main-

tain the suit because it obtained water hy means of

a structure it had placed in the creek without per-

mission of the Secretary of War and therefore in

disregard of Sections 9910 and 9910JI of the Com-
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jnled Statutes of 1918." (These are sections 403 and

403a of Title 33, U. S. C. A.) The court says:

"The structure referred to, built to support
the intake pipe, was of inconsiderable size and
so located as not to impede in the least the

navigation of the creek. In a word, it was
clearly one of that class of which the Special

Master, himself the army officer in charge,

says in his report:

a 'Therg was no permit granted the com-
plainant for the structure in question. How-
ever, it is unfair to the complainant not to state

in this connection that, while the law requires

that all structures in navigable water must be
approved by the War Department, such ap-
proval may be obtained after the structure has
been built, and in a majority of cases of small
structures in small streams no permit is taken
out by the parties building the structure, nor is

a permit required by the United States when
such structures are discovered, unless some ob-

jection exists to the structures as they exist.'

''It would he enough to observe further that

the unlawfuhiess of this insignificant structure,

if it he unlaivful, tvas purely a matter hetween
the United States and complainant, and there-

fore furnishes no defense to the suit; but to this

may be added that the substantial and valuable
right of which complainant has been deprived
is the right of a riparian owner to take water
from the creek in a lawful manner. The par-
ticidar method is unimportant, if it he one to

which the War Department makes no objection,

and surely complainant should not be denied
redress for the injury it has suffered because,
and merely because, the method employed by it

was not sanctioned by foy^mal permission. . .
."

Another case in which it was held that the gov-
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ernment alone can raise the question that there has

been a failure to comply with Section 403, is People

vs. Board of Supervisors^ 122 111. App. 40, in which

the Illinois Appellate Court quotes at length from

early decisions of the Supreme Court of the United

States on similar questions.

People vs. Board of Supervisors was a mandamus

proceeding to compel the County Board to contrib-

ute $36,500 to pay one-half of the cost of the con-

struction of a bridge across Rock River in the

Town of Sterling, Illinois. There was a dispute

between the township officials, the bridge being

between two townships, as to the advisability of

constructing the bridge. It appears that a statute

of the State of Illinois obligated the county to pay

one-half of the cost, and in pursuance of this the

Board of Supervisors appointed a committee to act

with the Commissioner of Highways in the con-

struction of the bridge. The bridge and approaches

were contracted for and built, and at the time the

action was brought the structure was substantially

completed. The opinion of the court refers to a con-

tract, but we are unable to determine whether this

reference is to the contract for the construction of

the bridge, to which the County through its com-

mittee became a party, or whether it is the implied

contract under the statute to pay one-half of the

cost of the bridge. At any rate, the Board of Super-

visors evidently decided that it would resist pay-

ment of the County's portion, which was followed

by th^s action. The case came before the court upon
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a demurrer to the petition for writ of mandamus.

The lower court sustained the demurrer. Upon ap-

peal the appellees insisted that the Rock River was

a navigable stream, of which fact the court would

take judicial notice, and that the petition was fatally

defective, in that it did not aver that the consent of

Congress had been secured to the building of the

bridge, or that the plans had been submitted to and

approved by the Chief of Engineers or the Secretary

of War, as required by the Act of Congress ap-

proved March 3, 1899. The court below sustained

the demurrer on this point.

Reversing the trial court, the appellate court first

finds that error was committed in taking judicial

notice of the fact that the Rock River was navigable,

the court holding that this was an issue which should

have been proved, and then continues:

"Even if it be conceded that upon a trial of
the issue of fact the verdict should be in ac-

cordance with the conclusion reached by the
trial judge, still it does not follow that the de-

cision can be sustained. . . . Counsel for ap-
pellees confidently assume that if it be conceded
that the stream in question is navigable and
the bridge was built without a compliance with
the United States statute, above quoted, that it

follows, as a matter of law, the contract is void,

and no action can be maintained thereon, and
numerous cases in this state are cited to sup-
port this view. The ride established in this

state undoubtedly is that a contract made in
violation of a statute of Illinois is void and
unenforceable, regardless of whether the statute
so declares, or merely prohibits the thing con-
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traded to he done (citing Illinois cases). While
this ride is firmly established and uniformly
applied whenever a contract is made contrary
to the statutes or public policy of the state, still

when the claim is that the act is void because
contrary to the laws of the United States, the

state courts will follow the construction given
to the federal statute by the courts of the United
States. Sutherland on Statutory Construction,

Sec. 22; Haseltine vs. Central National Bank,
155 Mo. QQ\ Board of Trustees vs. Cuppett, 52
Ohio State, 567; Yorke vs. Conde, 147 N. Y.
486. .. .

"... The question of the validity of a real

estate mortgage taken to secure a present loan,

came before the Supreme Court of the United
States in the case of Union National Bank vs.

Matthews, 98 U. S. 188. It teas there held that

the mortgage teas not void and could be en-

forced against the mortgagor, notwithstanding
the bank violated the banking law and incurred
the penalties when it took the same.

".
. . The Supreme Court of the United

States has held this same doctrine applicable

to other statutes. In Harris vs. Runnels, 12

How. 79, it is said:

" 'The statute must be examined as a whole
to find out whether or not the maker meant
that a contract in contravention of it was to be

void so as not to be enforced in a court of jus-

tice.
'

"In this case it is held that a note given for

a slave, taken into a foreign state in violation

of the statute, is valid. See also Fairfax vs.

Hunter, 7 Cranch, 604. In Logan County Na-
tional Bank vs. Townsend, 139 U. S. 67, the

bank had received bonds from Townsend under
a contract which the bank had no power to

make. Townsend brought suit for the value of
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the bonds. The bank set up the want of power
in the bank to make the contract, and it was
held that the bank could not hold the proceeds

of the contract and at the same time rely on

its want of power to make the same. In Marsh
vs. Fulton Co., 11 U. S. 676, the court said:

" 'The obligation to do justice rests upon all

persons, natural and artificial, and if a county

obtains the property or money of others, with-

out authority, the laws independently of any
statute, will compel restitution or compensa-
tion.'

". . . So far as we are advised, no case has

been decided by the Supreme Court involving

the Act of 1899, or contracts made in violation

thereof. But if the doctrine applied in other

similar cases is adhered to, it would seem that

the holding must be that the contract is binding

and enforceable, and that the government alone

can raise the question that the Act of Congress
has been violated.

''In the view we take of this case, the aver-

ment, for want of tvhich demurrer has been
sustained, is neither necessary nor proper, and
if the same matter should he presented hy tvay

of answer, it would constitute no defense to

the action.''

It is never within the right or power of an indi-

vidual to raise a state or governmental question of

this kind. Sanders vs. Thornton, 97 Fed. 863 ; Ker-

foot vs. Farmers & Merchants Bank, 218 U. S. 281,

286; 54 L. Ed. 1042; Hagerla vs. Mississippi River

Boom Co., 202 Fed. 776, 782; Blodgett vs. Lanyon

Zinc Co., 120 Fed. 893, 896; Lucas vs. Federal Re-

serve Bank, 59 Fed. (2d) 617; Stump vs. Sturm,
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254 Fed. 535; Barron vs. McKinnon, 196 Fed. 933,

939; Rogers vs. N. C. & St. L., 91 Fed. 299, 317.

Sanders vs. Thornton, supra, was an action of

unlawful detainer by a lessor against a lessee. The

first assignment of error was that the court erred

in refusing to charge the jury, at the request of the

plaintiff, that if the defendant was a citizen of the

United States, he had no right to purchase or hold

improvements in the public domain of the Cherokee

nation, and that plaintiff is entitled to a verdict. On
this question the Eighth Circuit Court of Appeals

says:

"If the defendant was a citizen of the United
States and for that reason was not entitled to

hold lands and improvements in the Cherokee
Nation, those facts alone would not entitle the

plaintiff to recover, as the instruction asked
broadly asserts . . . Those facts might entitle

the sovereign to oust the defendant, but, if

the defendant was not entitled to hold lands
or improvements thereon in the Cherokee Na-
tion, that is no concern of the plaintiff, and
he cannot profit by it in this action. The sov-

ereign alone, either the United States or the

Cherokee Nation, has the right to oust him of

his possession or occupancy on that ground.

In the Kerfoot case, Mr. Justice Hughes, speak-

ing for the court, says:

"In the absence of a clear expression of leg-

islative intention to the contrary, a convey-

ance of real estate to a corpration for a purpose
not authorized by its charter is not void, but
voidable, and the sovereign alone can object.

Neither the grantor nor his heirs nor third
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persons can impugn it on the ground that the

grantee has exceeded its powers."

The case of Uagerla vs. Mississippi River Boom
Co., supra, was an action to enjoin a corporation

condemning plaintiff's property in connection with

the construction of the Keokuk dam across the

Mississippi River. Plaintiff contended that con-

struction had not been commenced within the time

required by the Iowa statute. The court held that

"it is never within the rights or power of an indi-

vidual to raise a state or governmental question as

to excess of power."

In Blodgett vs. Lanyon Zinc Co., supra, it was

pointed out that the rule that the government is

the only one who can raise questions of this kind

is in accordance with the rule announced by the

Supreme Court of the United States in Union

National Bank vs. Matthews, 98 U. S. 621; 25 L.

Ed. 188 and Fritz vs. Palmer, 132 U. S. 282; 33

L. Ed. 317.

Appellee will rely upon Kessinger vs. Standard Oil

Co., 245 111. Appeal, 376 (decided by the Illinois

Appellate Court in 1925). This case appears to be

contrary to Converse vs. Portsmouth Cotton Oil

Refining Corporation, supra, which was decided

by the Fourth Circuit Court of Appeals, May 2,

1922; Certiorari denied October 9, 1922, and to

Gring vs. Ives, stipra, decided by the Supreme Court

January 9, 1912. It might also be contrary to Peo-

ple vs. Board of Supervisors, supra, but the latter
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case involved the enforcement of a contract (a ques-

tion not involved in the Kessinger case).

The opinion in the Kessinger case does not refer

to any of these cases. In passing npon the question

Whether the defendant, Standard Oil Company, was

entitled to raise the question as to plaintiff Kess-

inger 's failure to obtain a permit from the Sec-

retary of War, the court applied the principles

laid down in decisions of the Illinois courts, that

a court will not lend its aid to a man who founds

his cause of action upon an illegal act. But the

court lost sight of the fact that it was dealing with

a federal question, and was governed by the rules

laid down by the Federal courts. On this very

question in People vs. Board of Supervisors, the

Illinois court had previously said :

'

' While this

rule is firmly established and uniformly applied

wherever a contract is made contrary to the statutes

or public policy of the state, still, when the claim

is that the act is void because contrary to the laws

of the United States, the state courts will follow

the construction given to the federal statutes by

the courts of the United States."

In People vs. Board of Supervisors the rule laid

down by the decisions of the Federal courts, rather

than by the Illinois court, is applied and enforced,

and we submit that in construing and applying a

federal statute, the rule in People vs. Board of

Supervisors, Gring vs. Ives, and Converse vs. Ports-



65

month Cotton Oil Company, is correct, and that in

Kessinger vs. Standard Oil Co., is wrong.

The facts in the Kessinger case were that the

plaintiff was engaged in excavating sand in the

bed of the Mississippi River, without authority of

the Secretary of War. He apparently had located

a plant in the river, which was damaged by acts of

the defendant Oil Company located on a tributary

upstream, consisting of dumping silt into the river.

The plaintiff brought suit, claiming that its busi-

ness had been destroyed by defendant's acts, and

defendant countered that plaintiff had no business

because it had no authority from the Secretary of

War. Applying the law of Illinois, rather than the

Federal law which should have been enforced, the

court overruled the contention that only the gov-

ernment could raise this question.

The Kessinger case is very different from a case

like that at bar, where appellant's boom, and logs

collected therein, are property, as that term must

be construed under the laws of the State of Wash-

ington and the provisions of the Federal Power

Act, and where the very license under which

appellee constructed and maintained its dam, which

caused appellant's damage, requires that appellee

pay for damage caused to the property of others.

The Supreme Court held in the Chandler-Dunbar

case, supra, that even though a corporation has a

permit from the Secretary of War under Section

403, property belonging to such corporation may be
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taken by the United States in development of navi-

gation, without compensation. The same court held

in the late case of Ford & Son vs. Little Falls Fibre

Co., supra, in a suit between two corporations, that

a licensee from the Federal Government under the

Federal Water Power Act cannot take or damage,

without compensation, rights recognized by state

law, and this for the reason "the present legisla-

tion does not purport to authorize it."

CONCLUSION

The United States government has the power to

take or damage property located in the beds of

navigable rivers without compensation, although

the owner of such property has obtained a permit

from the Secretary of War, as required by Section

403, Title 16, U. S. C. A. United States vs. Chandler-

Dunbar Co., supra.

The Federal Water Power Act, upon which ap-

pellee must rely to establish any rights in the river

as against appellant, under the doctrine of Gring

vs. Ives, supra, not only does not expressly grant to

licensees under the act all of the authority possessed

by the Federal Government, but, on the contrary,

expressly withholds it and specifically provides that

a licensee, such as appellee, "shall be liable for all

damages occasioned to the property of others."

Ford & Son vs. Little Falls Fibre Co., supra; United

States vs. Central Stockholders Corporation, supra.

We respectfully submit that even if this court
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indulges the presumption that appellant failed to

obtain a permit from the Secretary of War, as re-

quired by Section 403, which would be contrary to

the rule that the presumption, in the absence of an

affirmative allegation, is that the law was complied

with, nevertheless, appellant is entitled to a reversal

because the Federal Water Power Act provides that

appellee "shall be liable for all damages occasioned

to the property of others", and appellant's booms

and logs were property, as defined by state law,

which is controlling.

FUNKHOUSER & TWOHY,
THOMAS BALMER,
EDWIN C. MATTHIAS.
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APPENDIX

FEDERAL WATER POWER ACT
Chapter 12, Title 16, U. S. C. A.

Section 796 defines navigable waters as

"those parts of streams or other bodies of water
over which Congress has jurisdiction under its

authority to regulate commerce with foreign

nations and among the several states, and which
either in their natural or improved condition,

notwithstanding interruptions between the navi-

gable parts of such streams or waters by falls,

shallows or rapids, compelling land carriage,

are used or suitable for use for the transporta-

tion of persons or property in interstate com-
merce, including therein all such interrupted
falls, shallows or rapids. ..."

Section 797 clothes the Federal Power Commis-

sion with the authority

"to issue licenses . . . for the purpose of con-

structing, operating and maintaining dams,
water conduits, reservoirs, power houses, trans-

mission lines or other project works necessary

or convenient for the development and improve-
ment of navigation, and for the development,
transmission and utilization of power across,

along, from or in any of the navigable waters
of the United States. ..."

Section 799 provides in part:

"Licenses under this chapter shall be issued

for a period not exceeding fifty years. Each
such license shall he conditioned upon accept-

ance hy the licensee of all the terms and con-

ditions of this chapter, and such further con-

ditions, if any, as the Commission shall pre-
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scribe in conformity ivitli this chapter, which
said terms and conditions and the acceptance

thereof, shall be expressed in said license. . .
/'

Section 802 provides in part:

"Each applicant for a license hereunder shall

submit to the Commission ..(a) ..(b) ..
satisfactory evidence that the applicant has
complied with the requirements of the laws of
the state or states within which the proposed
project is to be located, tvith respect to bed and
banks and to the appropriation, diversion and
use of water for power purposes. . .

."

Section 803 provides in part:

"All licenses issued under this chapter shall

be on the following conditions: (a) . . . (b) . . .

(c) that each licensee hereunder shall be liable

for all damages occasioned to the property of
others by the construction, maintenance or op-

eration of the project works, or of the tvorks

appurtenant or accessory thereto, constructed
under the license, and in no event shall the

United States be liable therefor.''

Section 814 grants the power of eminent domain

to licensees, and is in part as follows:

"When any licensee cannot acquire by con-
tract or pledges an unimproved dam site, or
the right to use or damage the lands and prop-
erty of others, necessary to the construction,

maintenance or operation of any dam, reservoir,

diversion structure or the works appurtenant
or accessory thereto, in conjunction with an im-
provement wliich, in the judgment of the Com-
mission, is desirable and justified in the pub-
lic interest for the purpose of improving or
developing a water way or water ways for the
use or benefit of interstate or foreign com-
merce, it may acquire the same by the exercise
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of the right of eminent domain in the District

Court of the United. States for the district in

which such land or other property may be lo-

cated, or in the State courts. The practice and
procedure in any action or proceeding for that

purpose in the District Court of the United
States shall conform as nearly as may be with
the practice and procedure in similar action

or proceeding in the courts of the state where
the property is situated. ..."

Section 817 provides:

"Any person, association, corporation, state

or municipality intending to construct a dam
or other project works across, along, over, or in

any stream or part thereof, other than those

defined in this chapter as navigable waters,

and over which Congress has jurisdiction under
its authority to regulate commerce between
foreign nations and among the several States,

may in their discretion file declaration of such
intention with the commission, whereupon the

commission shall cause immediate investigation

of such proposed construction to be made, and
if upon investigation it shall find that the

interests of interstate or foreign commerce
would be affected by such proposed construc-

tion, such person, association, corporation, state,

or municipality shall not proceed with such con-

struction until it shall have applied for and
shall have received a license under the provi-

sions of this chapter. If the commission shall

not so find, and if no public lands or reserva-

tions are affected, permission is hereby granted
to construct such dam or other project works in

such stream upon compliance with State laws."

Section 821 provides:

^'Nothing contained in this chapter shall he

construed as affecting or intending to affect, or
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in any way to interfere ivith the latvs of the

respective states, relating to the control, appro-
priaton, use or distribution of water used in

irrigation or for municipal or other uses, or

any vested right acquired therein/'

Federal Statutes on Obstruction of Navigable

Waters—Chap. 9, Title 33 U. S. C. A.

Section 403 provides in part

:

"The creation of any obstruction not af-

firmatively authorized by Congress, to the navi-

gable capacity of any of the waters of the

United States is hereby prohibited ; and it shall

not be lawful to build or commence the building
of any wharf, pier, dolphin, boom, weir, break-
water, bulkhead, jetty or other structures in

any . . . navigable river or other water of the
United States outside established harbor lines,

or where no harbor lines have been established,

except on plans recommended by the Chief of
Eyigineers, and authorized by the Secretary of
War "

Section 406 provides:

"Every person and every corporation that
shall violate any of the provisions of sections

401, 403 and 404 of this chapter or any rule or
regulation made by the Secretary of War in

pursuance of the provisions of the said sec-

tions, shall be deemed guilty of a misdemeanor,
and on conviction thereof shall be punished bv
a fine not exceeding $2,500 nor less than $500,
or by imprisonment (in the case of a natural
person) not exceeding one year, or by both
such punishments, in the discretion of the court.

And further, the removal of any structures or
parts of structures erected in violation of the
provisions of the said sections may be enforced
by the injunction of any district court exercis-
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ing jurisdiction in any district in which such
structures may exist, and proper proceedings
to this end may be instituted under the direc-

tion of the Attorney General of the United
States."

Section 403a provides:

"The continuance of any obstruction not
affirmatively authorized by law, to the navi-

gable capacity of any waters, in respect of which
the United States has jurisdiction, except
bridges, piers, docks and wharves, and similar

structures erected for business purposes, whe-
ther heretofore or hereafter created, shall con-

stitute an offense and each week's continuance
of any such obstruction shall be deemed a sep-

arate offense. Every person and every corpora-

tion which shall be guilty of continuing any
such unlawful obstruction mentioned in sec-

tions 401, 403, 404 or 407 of this title, shall be

deemed guilty of a misdemeanor, and on con-

viction thereof shall be Dunished by a fine not

exceeding $5,000, or by imprisonment (in the

case of a natural person) not exceeding one
year, or by both such punishments, in the dis-

cretion of the court. The continuing of any un-
lawful obstruction mentioned in sections 401,

403, 404 or 407 of this title, may be prevented
and such obstruction may be caused to be re-

moved by the injunction of any district court

exercising jurisdiction in any district in which
such obstruction may be threatened or may
exist; and proper proceedings in equity to this

end may be instituted under the direction of

the Attorney General of the United States."
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STATE STATUTES

Construction of Pleadings

Section 285 Remington's Revised Statutes pro-

vides :

"In the construction of a pleading, for the

purpose of determining its effect, its allega-

tions shall be liberally construed, with a view to

substantial justice between the parties."

Statutes Defining Shore Lands

Section 7833 Remington's Revised Statutes de-

fines shores lands as follows:

"Lands bordering on the shores of navigable
lakes and rivers below the line of ordinary high
water and not subject to tidal flow."

Shore lands are classified by Section 1961, Rem-

ington's Revised Statutes as follows:

"The tide and shore lands of the State of
Washington which are not reserved for sale by
the constitution and laws of the state, shall be
divided into two classes: (1) Tide and shore
lands of the first class, which shall comprise
all tide and shore lands within or in front of the
limits of any incorporated city or town, or
within two miles thereof on either side, includ-
ing submerged lands lying between the line of
mean low tide and the inner harbor line, wher-
ever harbor lines have been established or shall

be established."

Statutes With Respect to Leasing First Class Shore

Lands for Booming Purposes

"The commissioner of public lands is hereby
authorized to lease to the abutting upland owner
any unplatted tide or shore lands within or in
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front of the limits of any incorporated city or
town, or within two miles thereof on either side

;

Provided, that any such unplatted tide or shore

lands for which no application to lease has been
filed by the upland owner, may be leased to

any person, firm or corporation for booming
purposes: Provided, further, that no upland
tide or shore lands situated in front of im-
proved upland occupied for residential pur-
poses shall be leased for booming purposes."

Sec. 1, Chap. 118, Laws 1921, p. 377 ; Sec.

8004 Remington's Compiled Statutes.

"Any lease under this act shall not be granted
for a longer term than ten (10) years from the

date thereof and shall be subject to termina-
tion upon a ninety (90) day notice in the event
that the commissioner of public lands shall de-

cide that said tide or shore lands are to be sur-

veyed and platted. The commissioner of public

lands shall, prior to the issuance of any such
lease, fix an annual rental for the lands so

leased and prescribe the terms and conditions

of said lease. Failure to use any of such lands

leased for booming purposes under the provi-

sions of this act, for boom purDOses, for a period
of more than one (1) year shall work a for-

feiture of such lease and such land shall revert

to the state without any notice or declaration

of forfeiture.

"At the expiration of any lease issued under
the provisions of this section the lessee, his suc-

cessor or assignee, shall have a preference right

to re-lease the lands covered by the original

lease (or such portions thereof as the commis-
sioner of public lands shall determine, if he
deems it for the best interest of the state to re-

lease said lands for a further term) same may
be re-leased for succeeding periods not to ex-

ceed five (5) years each at such rental and upon
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such terms and conditions as may be prescribed

by state commissioner of public lands."

Sec. 1, Chap. 29, Laws 1923, p. 72; Sec.

8005 Remington's Compiled Statutes.

Above Statutes Continued in Effect

The foregoing statutes were reenacted in substan-

tially the same language by Sections 8 and 134 of

Chapter 255, Laws 1927 (Sec. 7797-7 and Sec. 7797-

13-1 Remington's Revised Statutes).

The only material change is the definition of

first class shore lands, which is made more definite

by the 1927 act. They are defined as "public lands

belonging to the state, bordering on the shores of a

navigable lake or river, not subject to tidal flow

between the line of ordinary high water and the line

of navigability, and within or in front of the cor-

porate limits of any city, or within two miles there-

of, on either side."

By Section 201 of Chapter 255, Laws of 1927,

vested rights are preserved. This section appears as

Section 7797-201, Remington's Revised Statutes.

''Sec. 7797-201. Vested Rights—Construction
of Act.

"This act shall not be construed to affect any
vested right of any person, firm or corporation,

acquired under existing laws, in public lands of

the state, or any preference right to purchase or
lease the same, or any findings, rulings or deci-

sions of the commissioner of public lands, or
the board of state land commissioners, under
existing laws, or any cases now pending before
the board of state land commissioners, or the
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commissioner of public lands, or in any court,

but the same shall be continued and determined
in the manner provided in existing laws and
in this act."

Federal Constitution

Fifth Amendment

"No person shall be . . . deprived of life,

liberty or property without due process of

law; nor shall private property be taken for
public use without compensation/'

State Constitution

Art. I, Sec. 16.

".
. . ISTo private property shall be taken or M

damaged for public or private use without just '

compensation having been first made or paid
into court for the owner . .

/'

Art. XVII, Sec. 1.

*'The State of Washington asserts its own- ,

ership to the beds and shores of all navigable
waters in the state up to and including . . . the

line of ordinary high water within the banks
of all navigable rivers and lakes. ..."


